THROW DOWN THE MUSKETS
SEEK OUT THE TOWN ELDERS

THIS IS
A BRIEF HISTORY OF ADR IN THE UNITED STATES

TIMELINE

Earliest:


Long before the white man journeyed to America’s Atlantic shores the Native Americans used arbitration as a means of resolving disputes within and between tribes.  The opportunity to learn from this experience was lost on the newcomers.  Some of the earliest knowledge of ADR on the North American continent, before the American revolutionary war, appears to have come with early colonists who had had business experience in Europe.  The use of arbitration in the ports of Europe was common and those engaged in the maritime and trade industries would have been in a position to bring arbitration processes to North America.

1632:

As early as 1632 the Massachusetts colony adopted laws supporting arbitration as a means of dispute resolution.  Pennsylvania followed suit in 1705.

1640’s

In a case in Puritan New England, the dispute involved the amount to be paid by a Mrs. Hibbens, "wife of a prominent Boston resident," and Mr. Crabtree, who provided carpentry services in her house. When neither of the two could agree on how much Crabtree was due, Mr. Hibbens suggested arbitration. He "chose one carpenter and Crabtree another. The arbitrators set a revised fee, but Mrs. Hibbens remained obdurate." She not only found Crabtree's work unsatisfactory, but cast aspersions on the skills of the two arbitrators, "which diminished their reputation in the community. Church elders approached Mrs. Hibbens, but she remained unmollified. After another arbitration attempt failed, the dispute moved into the First Church of Boston, where Reverend Cotton presided."

1705:

The Pennsylvania colony adopted laws supporting arbitration as a means of dispute resolution.

During this era, the use of arbitration remained most common in maritime and trade disputes.

1768:

The New York Chamber of Commerce appointed what has been referred to as the Oldest American Tribunal for the resolution of commercial disputes.

1775:

The Olive Branch Petition of 1775 was the last attempt of moderate colonists to prevent further bloodshed and the Revolutionary War.  Written by John Dickinson, the leader of the moderate party, the Olive Branch Petition expressed loyalty to the King, begging him to cease fire until an agreement could be reached.  In November 1775 the colonists learned that King George III had refused even to read the petition and decided to continue fighting.  This led, in June 1776, to the formation of a committee of the Continental Congress to formulate what we now know as the Declaration of Independence.

1795:

The Jay Treaty, a controversial treaty negotiated by John Jay.  While the treaty was filled with concessions to the British and few for the Americans, it marked the revival of arbitration in international relations.  Commissioners were appointed to settle outstanding boundary problems caused by the peace of 1783.
1799:

George Washington’s Will famously contained an arbitration clause.  He provided that "all disputes (if unhappily any should arise) shall be decided by three impartial and intelligent men, known for their probity and good understanding; two to be chosen by the disputants each having the choice of one and the third by the two of those. Which three men thus chosen, shall, unfettered by Law, or legal constructions, declare their intent of the Testators intention; and such decision is to all intents and purposes to be as binding on the Parties as if it had been given in the Supreme Court of the United States."

1840:

By this time, steamship ran regularly between England and America in ten days.  This reliable travel facilitated face-to-face communications, which advanced the use of international arbitration.

1860:

The first trans-Atlantic communication cables were laid.  The availability of nearly instantaneous communication completed the infra-structure necessary for development of international organizations and the international arbitration process.

1866

Three arbitrator panels were used after the US Civil War to settle disputes between former slaves and former slave-owners.

1871:

The Treaty of Washington was signed, by which
several outstanding subjects of dispute with Great Britain were submitted
to arbitration. Chief of these were the Alabama claims for damage to
the property of US citizens by the Confederate cruisers built or
purchased in Great Britain.  The five arbitrators met at Geneva
in 1872 and awarded the US $15,500,000 in gold as indemnity. Secondly, a dispute
over the northeastern fisheries was referred to a commission which
met at Halifax and awarded Great Britain $5,500,000.  The same treaty
provided that a dispute over a part of the northwest boundary should be
submitted to the emperor of Germany as arbitrator (see 1872 below).  (2) 



The New Orleans Cotton Exchange became the first major commodities exchange to adopt arbitration for disputes between buyers and sellers in 1871.  This prompted an awakening of the benefits of arbitration for many industries, particularly the securities industry.  

1872:

The American-British border dispute in the San Juan islands is settled via arbitration by the German emperor, Kaiser Wilhelm.  He decided in favor of
the American claim, thus confirming its possession of the small San Juan group of
islands, in the channel between Vancouver and the mainland. (2)



The New York Stock Exchange adopted arbitration for claims between members and their customers.

In 1872, the so-called Alabama Claims of the United States against Great Britain were, after a six-year refusal of one side [the English] to arbitrate, resolved by a three-arbitrator panel in Geneva.  The Alabama claims were a diplomatic dispute between the United States and Great Britain that arose out of the U.S. Civil War. The peaceful resolution of these claims 7 years after the war ended set an important precedent for solving serious international disputes through arbitration, and laid the foundation for greatly improved relations between Britain and the United States.

The controversy began when Confederate agents contracted for warships from British boatyards. Disguised as merchant vessels during their construction in order to circumvent British neutrality laws, the craft were actually intended as commerce raiders. The most successful of these cruisers was the Alabama, which was launched on July 29, 1862. It captured 58 Northern merchant ships before it was sunk in June 1864 by a U.S. warship off the coast of France. When the parties finally agreed to arbitrate, some six years after the events, it was agreed that one panelist would be appointed by the President of the United States, one panelist by the Queen of England and the third by the two conjointly.  By a vote of 4-1, the 1872 award found that Britain had violated its neutrality in the U.S. Civil War and required England to pay $15,500,000 in gold to the United States in full and final settlement of all claims.

The resolution of these claims by arbitration was a transformative event – it raised the profile of arbitration, and particularly international arbitration, and the belief that arbitration should be fostered.
1878:

Maryland passes legislation providing for voluntary, binding arbitration of labor disputes.  Over the next ten years similar laws were passed in other states.  In 1886, New York and Massachusetts each created permanent arbitration boards with mediation and arbitration authority.

1888:

The first federal labor dispute law, the Arbitration Act of 1888, was enacted into law.  It had both a voluntary arbitration and investigative authorizations but, as arbitration was voluntary, it was infrequently used.  This weak law was superseded in 1898 by the Erdman Act. 

1892:

Fur Seal Arbitration Proceedings in Paris.  Constituted for the determination of questions between the United States and the British Governments concerning the jurisdictional rights of the United States in the waters of the Bering Sea and in particular regarding the fur seals of the Pribilof Islands. (2)

1898:

The Erdman Act was enacted by Congress as a strengthening of the Arbitration Act of 1888.  It retained the original act’s voluntary arbitration provision but eliminated the investigative authority and provided for mediation by the Commissioner of Labor and the Chairman of the Interstate Commerce Commission at the request of either party.  
1902:

President Teddy Roosevelt used the weight of his office to bring the principals together to resolve the Philadelphia & Reading Coal & Iron Company miners’ strike.  The conduct of the mine owner at these proceedings caused the President to lean in favor of the striking minors and the resulting settlement was, for the mine owner, under the gun.  This miner strike and railroad strikes of the same era began a large-scale trend in the use of mediation and arbitration to resolve labor disputes.

1906:

The Association of Food Distributors, Inc. (formerly known as the Dried Fruit Association of New York) has maintained an arbitration panel since its inception.

1909:

Arbitration of a North Atlantic Fisheries dispute

1917:

The use of ADR in labor disputes was further refined in by the creation of U.S. Conciliation Service as an agency of the Department of Labor, which had been created in 1913.  The USCS was a mediation organization with no direct mandate for arbitration.

1919:

The League of Nations was founded in 1919 and its members committed themselves to the use of arbitration through the Permanent Court of International Justice.  Unfortunately, the United States Senate failed to approve the treaty creating the League of Nations so this inspired act of world support for arbitration did not include the U.S.

1920:

Until the early 1920s, court decisions, some dating back to the 17th and 18th Centuries, governed arbitration proceedings in the United States.  Lord Coke's opinion in Vynior's Case (Trinity Term, 7 Jac. 1), decided in 1609, formed the basis for the common law doctrine that "1) either party to an arbitration might withdraw at any time before an actual award; and 2) that an agreement to arbitrate a future dispute was against public policy and not enforceable."  The precedent established in Vynior's case (from which it was extrapolated that the parties to a dispute "may not oust the court of its jurisdiction"-meaning that courts may not be deprived of their jurisdiction even by private agreement) became "the controlling decision in American arbitration law" until the New York State legislature abrogated the common law doctrine in 1920, and until a federal arbitration statute was passed in 1925.  Other states soon followed suit, and for the first time in America, agreements to arbitrate future disputes were "legally binding and judicially enforceable."  This was the pivotal moment for the rise of the use of arbitration in America. (1) (3)

1925:

The Federal Arbitration Act (9 U.S.C. 1 et seq.) was enacted.  It was the first evidence of a national policy favoring arbitration and was designed to overcome the judicial hostility which existed toward arbitration, a hostility which American judges appear to have shared with their English counterparts.

As the nation became more industrialized, the resistance to arbitration diminished with the increased number of disputes.  The FAA continues to form the legislative framework for all arbitration cases where the agreement at issue concerns “a transaction involving commerce.”  (9 U.S.C. §1)  

1926:

The American Arbitration Association was founded in 1926 by Moses Grossman, a New York lawyer, and Charles Bernheimer, a New York businessman.  Each had formed an organization to promote the use of arbitration and by joining forces they created what remains the dominant provider and promoter of ADR in America.

1930’s:
The rapid industrialization of the U.S. in the 1930’s and the passage of the National Labor Relations Act during that era caused a rise in the use of arbitration and mediation in labor contracts.  Thereafter, the economic boom during the Second World War and the unacceptability of shortages in war materials due to labor strikes resulted in a government requirement that grievance-arbitration clauses be placed into collective bargaining agreements. Now, though they are not actually required, approximately 75% of all collective bargaining labor contracts have an arbitration clause.



Med-Arb was common in this era.
1941:

President Roosevelt created the National Defense Mediation Board to handle war-time disputes not resolved by the U.S. Conciliation Service.  This board was replaced one year later by the War Labor Board which was empowered to use both mediation and mandatory arbitration.

1947:

The Federal Mediation and Conciliation Service was created by act of Congress and override of the veto of President Truman.  An outgrowth of the U. S. Conciliation Service created in 1917, the FMCS was an independent agency, resolving the concern of its management constituency that the agency had been inherently biased as the USCS because it was an agency within the Department of Labor. (1)

1970:

The Uniform Convention on the Recognition and Enforcement of Foreign Arbitral Awards (The New York Convention) was adopted into law in the United States by the addition of Chapter 2 to the Federal Arbitration Act.

1976:

In a speech entitled “Varieties of Dispute Processing,” the vision of a “multi-door” courthouse, where disputants can take their cases trough a variety of ADR processes such as arbitration, mediation, conciliation and fact-finding, is described by Harvard Law Professor Frank Sander at the Roscoe Pound Conference on the Causes of Popular Dissatisfaction with the Administration of Justice.  This major event has been referred to as “the Big Bang” of modern dispute resolution theory and practice. (4)

1990:

The Inter-American Convention on International Commercial Arbitration was adopted into law in the United States by the addition of Chapter 3 to the Federal Arbitration Act.

1993:

President Clinton signed Executive Order 12871 designed to promote partnerships between federal agencies and their unionized employees.  During the Clinton administration, these methods flourished, resulting in significant savings and in some cases reversing years of hostile relations.  Within weeks after George W. Bush took the oath of office, he revoked Executive Order 12871 without explanation.  (1)

Setting the Tone:
Harlan Fiske Stone, Chief Justice of the United States from 1941 through 1946, famously said "(business disputes) can be better determined by an arbiter with training and experience in a particular trade or business than by a judge or jury who have not had that training and experience."

Recent Supreme Court Cases:

The term “involving commerce is quite expansive and is indeed broader than the commonly used term “in commerce.”  See Allied-Bruce Terminix Companies v. Dobson, 513 U.S. 265 (1995), Citizen’s Bank v. Alafabco, Inc., 539 U.S. 52 (2003).  In all such cases, federal law pre-empts state law and “Courts may not… invalidate arbitration agreements under state law applicable only to arbitration provisions.”  Doctor’s Associates, Inc. v. Casarotto, 517 U.S. 681, 687 (1996).  Parties are generally free to structure their arbitration agreements as they see fit.  Mastrobuono v. Shearson, Lehman, Hutton, Inc., 514 U.S. 52, 57 (1995).

In a case which was seen as an large expansion of the scope of arbitrator authority and a clear endorsement of the ability of arbitrators to consider even the most procedurally complex public policy cases, the Supreme Court decided the case of Green Tree Financial Corp. v. Bazzle, 539 U.S. 444 in 2003, establishing that class action cases may be subject to arbitration and that it is up to the arbitrator to determine whether he or she has jurisdiction over a class action case under a properly worded arbitration agreement.

In 2006, the U.S. Supreme Court held in Buckeye Check Cashing, Inc. v. Cardegna (No. 04-1264, 2006 U.S. LEXIS 1814) an arbitrator has the right to decide whether the contract that contained the agreement to arbitrate is illegal and therefore void under state law and courts of the states may not interfere with that right.
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