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Below is a comparison of the latest in-
ternational arbitration rules from five 
major providers, updated from 26 Al-

ternatives 91 (May 2008). 
When you are using the rules, check the lat-

est versions, as they are amended periodicially. 
The provider organizations update the rules at 
their websites, which also are in the table. 

Just last month, the Paris-based Interna-
tional Chamber of Commerce released a new 
set of its rules, the product of long-
running efforts targeting improved 
arbitration efficiency. The new ICC 
rules, which take effect as of Jan. 1, 
2012, are analyzed in the comparison.

Practitioners also are advised to 
consider the consequences of select-
ing one set of rules over another as they relate 
to the facts and circumstances of the specific 
case. This advice applies as much to corporate 
counsel negotiating a contract in which an 
arbitration clause appears as it does to arbitra-
tion counsel engaged after a dispute has arisen.

Some commentary is provided on the rules 

within the tables. But practitioners also should 
seek out sources for in-depth analysis of the 

rules and their application in prac-
tice. Many of the rules are summa-
rized, rather than quoted. 

The five sets of rules examined 
below do not, of course, represent the 
complete universe of international 
arbitration rules. There are many oth-

er important arbitral organizations that issue 
rules, especially regional providers.

[The CPR Institute, whose rules are ex-
amined in the first column below, publishes 
this newsletter.] 

(For bulk reprints of this article,  
please call (201) 748-8789.)

Selected International Arbitration Rules, 2011 Edition
BY STEVEN A. CERTILMAN 

ADr	Procedures

The author is a Stamford, Conn., commercial lawyer, 
litigator, arbitrator and mediator.  He is a member of 
the College of Commercial Arbitrators; he also is a 
Fellow and Chartered Arbitrator of the London-based 
Chartered Institute of Arbitrators, and serves on its 
board. An adjunct professor at Fordham University 
School of Law in New York, he is a frequent speaker, 
trainer and author in the ADR field.  

(continued on next page)

TOpIC CpR: International Institute for  
Conflict prevention and Resolution 

ICC: International 
Chamber of Commerce 

ICDR/AAA: International 
Centre for Dispute 
Resolution/American 
Arbitration Association 

LCIA: London Court of 
International Arbitration

unCITRAL: united 
nations Commission on 
International Trade Law

http://www.cpradr.org/	 www.iccwbo.org/		
Direct	link:	http://
www.iccwbo.org/
IccDrSrules/

www.adr.org/icdr/	 www.lcia.org/	
Direct	link:	www.lcia.org/
Dispute_resolution_Ser-
vices/ArbPrintable_ver-
sions.aspx

www.uncitral.org/		
Direct	link:	www.uncitral.org/
pdf/english/texts/arbitration/
arb-rules-revised/arb-rules-
revised-2010-e.pdf

General	(taken	
from	materials	
produced	by	
administrator)	

Promulgated	in	1992,	revised	in	2000,	
2005,	and	2007,	rules	provide	for	non-
administered	(ad	hoc)	arbitration	of	in-
ternational	disputes;	provide	procedures	
to	facilitate	the	conduct	of	international	
arbitration	fairly,	expeditiously	and	eco-
nomically	and	producing	just	and	enforce-
able	awards;	designed	to	be	easily	un-
derstood.	they	are	intended,	in	particular,	
for	complex	international	cases.	cPr’s	
role	as	neutral	organization	is	limited	to	
instances	when	it	is	necessary	to	break	
an	impasse	in	the	proceedings.	Separate	
Global	rules	for	Accelerated	commercial	
Arbitration	have	also	been	adopted.	

In	force	starting	Jan.	1,	
2012,	the	Icc’s	Interna-
tional	court	of	Arbitra-
tion	(the	“Icc	court”)	
ensures	the	application	
of	the	Icc	rules	of	
Arbitration	in	cases	the	
Icc	administers.	the	
Icc	plays	a	key	role	in	
appointing	and	confirm-
ing	of	arbitrators,	fixing	
arbitrators’	fees,	and	
scrutinizing	awards.	Its	
Secretariat	is	located	
in	Paris.	tribunal	chair-
man	is	referred	to	as	
president.

current	version	of	rules	
was	effective	June	1,	
2009,	superseding	the	
2003	rules.	rules	provide	
for	administered	arbitra-
tion	of	international	dis-
putes.	rules	for	arbitrator	
appointment	provide	a	
flexible	procedure	encour-
aging	the	fullest	measure	
of	party	autonomy	in	the	
appointment	process,	
while	assuring	that	the	
IcDr	is	available	to	act	if	
the	parties	cannot	agree.	
the	rules	are	intended	
to	provide	effective	and	
economical	arbitration	
services	to	the	global	
business	community.	

current	version	of	rules	is	
from	1998.	

rules	effective	as	of	Aug.	15,	
2010.	originally	adopted	in	
1976	by	the	General	Assem-
bly	of	the	United	Nations	and	
recommended	for	inclusion	
in	international	commercial	
contracts.	current	May	2010	
version	was	intended	to	ad-
dress	concerns	regarding	
arbitration	efficiency	and	to	
reflect	and	adapt	to	widely	
used	practices.	the	rules	
are	intended	to	provide	a	
comprehensive,	flexible	and	
universal	set	of	procedural	
rules	which	parties	may	se-
lect	for	the	conduct	of	ad	
hoc	arbitral	proceedings	aris-
ing	out	of	their	commercial	
relationship.	Widely	used	
and	discussed	in	academic	
circles.

Application	 Where	the	parties	have	agreed	in	writing	
to	apply	these	rules,	the	rules	are	deemed	
a	part	of	their	arbitration	agreement.	Par-
ties	may	agree	to	modify	the	rules	in	writ-
ing	or	on	the	record	during	the	course	of	
the	arbitral	proceeding.	(r.	1.1.)	

Where	the	parties	have	
agreed	to	submit	to	ar-
bitration	under	the	Icc	
rules.	(Art.	6	(1).)	

Where	the	parties	have	
agreed	in	writing	to	apply	
these	rules,	or	they	have	
provided	for	arbitration	by	
the	IcDr	or	AAA	without	
designating	particular	
rules.	(Art.	1.1.)	Application	
of	rules	shall	be	subject	to	
modification	by	agreement	
of	the	parties.	(Art.	1.)	

Where	the	parties	have	
agreed	in	writing	to	apply	
these	rules.	(Preamble.)	

Where	the	parties	have	
agreed	in	writing	to	apply	
these	rules,	subject	to	modi-
fication	by	agreement	of	the	
parties.	(Art.	1.)	
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TOpIC CpR ICC ICDR/AAA LCIA unCITRAL
Which	Version	
of	rules	

rules	in	effect	at	time	of	
commencement.	(r.	1.1.)	

rules	in	effect	at	time	of	com-
mencement	unless	otherwise	
agreed	by	the	parties.	(Art.	6	(1).)	

rules	in	effect	at	time	of	
commencement.	(Art.	
1	(1).)	

rules	in	effect	at	time	of	com-
mencement.	(Preamble.)	

the	UNcItrAl	Arbitration	
rules	2010	apply	to	arbitra-
tion	agreements	concluded	
after	Aug.	15,	2010,	unless	
otherwise	specified,	[and	to	
other	arbitrations	if	their	gov-
erning	agreements	so	provide	
(such	as	those	which	select	
the	UNcItrAl	rules	with	lan-
guage	to	the	effect	“as	they	
may	be	amended	from	time	
to	time.”	In	other	cases,	the	
original	UNcItrAl	Arbitration	
rules	of	1976	apply.]

Jurisdiction	
objections	to	
Jurisdiction	
or	existence/	
Validity	of	
Arbitration	
clause	

tribunal	has	power	to	
hear	and	determine	chal-
lenges	to	its	jurisdiction,	
including	objections	with	
respect	to	existence,	
scope	or	validity	of	the	
arbitration	agreement,	
(r.	8.1.)	

tribunal	does	not	cease	to	have	
jurisdiction	as	long	as	the	validity	
of	the	arbitration	agreement	is	up-
held	by	the	tribunal.	(Art.	6	(9).)	

tribunal	has	power	to	
rule	on	its	jurisdiction,	
including	any	objections	
with	respect	to	the	exis-
tence,	scope	or	validity	
of	the	arbitration	agree-
ment.	(Art.	15	(1).)	

tribunal	has	power	to	rule	on	its	
jurisdiction,	including	any	objec-
tion	to	the	initial	or	continued	
existence,	validity	or	effective-
ness	of	the	arbitration	agree-
ment.	(Art.	23.1.)	

tribunal	has	power	to	rule	
on	objections	that	it	has	no	
jurisdiction,	including	any	ob-
jections	with	respect	to	the	
existence	or	validity	of	the	
arbitration	clause	or	of	the	
separate	arbitration	agree-
ment.	(Art.	23	(1).)	

Deadline	for	
Jurisdictional	
objection	

challenges	must	be	
made	no	later	than	the	
notice	of	defense	or,	if	re-
lating	to	a	counterclaim,	
the	reply	to	counterclaim.	
(r.	8.3.)	

No	clear	express	deadline,	how-
ever,	Articles	6(5)	and	39	may	ap-
ply.	lack	of	clarity	as	to	whether	
arbitrability	is	determined	by	tribu-
nal	or	Icc	court.	(Art.	6.)	

objections	must	be	filed	
no	later	than	the	filing	of	
statement	of	defense	to	
the	claim	or	counterclaim	
that	gives	rise	to	the	ob-
jection.	(Art.	15	(3).)	

objections	must	be	filed	no	later	
than	the	filing	of	Statement	of	
Defense	to	the	claim	or	coun-
terclaim	that	gives	rise	to	the	
objection.	(Art.	23.2.)	

challenges	must	be	raised	
no	later	than	in	the	statement	
of	defense	or	in	the	reply	to	
counterclaim.	(Art.	23	(2).)	

Arbitration	
clause	
Deemed	a	
Separate	
Agreement	

Yes.	(r.	8.2.)	 Yes,	by	implication.	(Art.	6	(9).)	 Yes.	(Art.	15	(2).)	 Yes.	(Art.	23.1.)	 Yes.	(Art.	23	(1).)	

commencement	
Method	 commenced	by	notice	

of	arbitration	to	re-
spondent	and	deemed	
commenced	on	the	date	
notice	is	received	by	the	
respondent.	(r.	3.)	

commenced	by	request	for	
arbitration	filed	with	the	Icc	
Secretariat.	the	date	the	request	
is	received	by	the	Secretariat	is	
deemed	the	date	of	commence-
ment.	(Art.	4.)

commenced	on	date	
written	notice	of	arbitra-
tion	is	received	by	the	
administrator.	(Art.	2	(2).)

commenced	by	written	request	
for	arbitration	to	the	registrar	of	
the	lcIA	with	the	necessary	ac-
companiments.	(Art.	1.1.)	

commenced	by	notice	of	
arbitration	to	respondent	and	
deemed	commenced	on	the	
date	notice	is	received	by	the	
respondent.	(Art.	3	(1)	and	
(2).)	electronic	communica-
tion,	including	email	and	fac-
simile,	now	permitted,	subject	
to	certain	rules.	(Art.	2.)

Statement	of	
claim—Must	
It	be	Attached	
to	a	Notice	of	
Arbitration?

*	*	*	

response	to	
Notice	of	Arbi-
tration	

A	statement	of	the	gen-
eral	nature	of	the	claim	is	
required.	(r.	3.3.)	

A	description	of	the	nature	and	
circumstances	of	the	dispute	giving	
rise	to	the	claims	and	of	the	basis	
upon	which	the	claims	are	made	is	
required,	along	with	a	statement	of	
the	relief	sought.	(Art.	4.)	If	the	case	
is	to	have	three	arbitrators,	claim-
ant	shall	nominate	its	arbitrator	in	its	
request	for	arbitration,	failing	which	
the	appointment	is	to	be	made	by	
the	Icc	court.	(Art.	12	(4).)	once	
the	terms	of	reference	are	signed	
or	approved	by	the	Icc	court,	no	
party	may	make	new	claims	which	
fall	outside	the	limits	of	the	terms	of	
reference	unless	authorized	by	the	
tribunal.	(Art.	23	(4).)

Yes.	(Art.	2	(3).)	 A	brief	statement	describing	the	
nature	and	circumstances	of	the	
dispute	is	required.	(Art.	1.)	this	
is	followed	within	30	days	by	a	
written	response	to	the	request.	
Failure	to	submit	a	response	is	
not	a	default	but	may	result	in	
preclusion	from	participating	in	
the	arbitrator	appointment	pro-
cess.	(Art.	2.)	Within	30	days	of	
claimant’s	receipt	of	notice	from	
the	lcIA	that	a	tribunal	has	been	
appointed,	claimant	is	required	
to	submit	a	statement	of	case.	
(Art.	15.2)	Statement	of	case	
generally	accompanied	by	all	es-
sential	documents.	(Art.	15.6.)	

No.	If	not	submitted	with	
notice	of	arbitration,	tribunal	
determines	timeframe	for	
submission.	(Art.	20.)	A	
Statement	of	claim	is	not	
required	in	all	instances.	(Art.	
20	(1).)	respondent	is	re-
quired	to	submit	a	response	
to	the	notice	of	arbitration	
within	30	days	of	receipt	of	
the	notice.	(Art.	4.)	

Statement	of	
Defense	or	
Answer	and	
counterclaim

Notice	of	defense	re-
quired	within	30	days	
of	respondent’s	receipt	
of	notice	of	arbitration.	
(r.	3.4.)	

Answer	is	required	within	30	days	
of	respondent’s	receipt	of	request	
for	arbitration	from	Secretariat.	
(Art.	5.)	Any	counterclaims	must	
be	submitted	with	the	answer	
and	a	reply	to	the	counterclaim(s)	
is	due	within	30	days.	Id.	If	the	
case	is	to	have	three	arbitrators,	
the	respondent	shall	nominate	
its	arbitrator	in	its	answer,	and	if	
respondent	fails	to	nominate,	the	
appointment	is	to	be	made	by	the	
Icc	court.	(Art.	12	(4).)	once	the	
terms	of	reference	are	signed	
or	approved	by	the	Icc	court,	
no	party	may	make	new	claims	
which	fall	outside	the	limits	of	the	
terms	of	reference	unless	autho-
rized	by	the	tribunal.	(Art.	23	(4).)

Must	be	filed	with	admin-
istrator	and	submitted	to	
claimant.	(Art.	3	(1).)	

Statement	of	defense	required	
within	30	days	of	respondent’s	
receipt	of	statement	of	case.	
(Art.	15.3.)	A	statement	of	de-
fense	is	generally	accompanied	
by	all	reliance	documents.	(Art.	
15.6.)	

tribunal	sets	time	frame	for	
submission.	A	statement	of	
defense	is	not	required	in	all	
instances.	(Art.	21	(1).)	

(continued from previous page)
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TOpIC CpR ICC ICDR/AAA LCIA unCITRAL
Default	Mech-
anism	

Yes,	case	may	proceed.	
(r.	3.)	

Yes,	case	may	proceed	(Art.	6	
(8).)	See	also	Art.	26	(2)	for	default	
to	appear	at	the	hearings.

Yes,	case	may	proceed.	
(Art.	23.)	

Yes,	case	may	proceed.	(Art.	
15.8.)	

Yes.	Without	sufficient	cause,	
tribunal	“shall”	order	termina-
tion	of	proceedings	(if	claim-
ant’s	default)	or	proceedings	
to	continue	(if	respondent’s	
default).	(Art.	30.)

Deposit	for	
costs	re-
quired	on	
commence-
ment	

Yes,	generally	requested	
by	the	tribunal.	Addi-
tional	deposits	may	be	
required.	case	may	be	
suspended	or	terminated	
in	the	event	deposit	of	
costs	not	made	as	re-
quired.	(r.	17.)	

Yes.	Provisional	advance	until	
terms	of	reference	drawn	up	
may	be	requested	by	the	Sec-
retary	General.	thereafter,	the	
Icc	court	fixes	the	amount	of	an	
advance	estimated	to	cover	arbi-
trator	and	Icc	costs.	(Art.	36	(2).)	
In	the	event	the	deposit	of	costs	
is	not	made	as	required,	Secre-
tary	General	may	direct	tribunal	to	
suspend	work	and	set	a	time	limit	
for	payment,	after	which	the	rel-
evant	claims	shall	be	considered	
as	withdrawn.	(Art.	36	(6).)	

Yes,	generally	requested	
by	the	administrator.	Ad-
ditional	deposits	may	be	
required.	case	may	be	
suspended	or	terminated	
in	the	event	deposit	of	
costs	not	made	as	re-
quired.	(Art.	33.)	

Yes,	generally	requested	by	the	
administrator.	Additional	depos-
its	may	be	required.	case	may	
be	suspended	or	terminated	in	
the	event	deposit	of	costs	not	
made	as	required.	the	tribunal	
is	barred	from	proceeding	in	
the	absence	of	requisite	funds.	
case	may	be	treated	as	with-
drawn	in	the	event	deposit	is	
not	made	as	required.	(Schedule	
of	Fees	and	costs	Sec.5).

Yes,	generally	requested	by	
the	tribunal.	Additional	de-
posits	may	be	required.	case	
may	be	suspended	or	termi-
nated	in	the	event	deposit	of	
costs	not	made	as	required.	
(Art.	43.)	

Arbitrators/tribunal	Matters	
Number	of	
Arbitrators	

three	arbitrators	unless	
parties	have	agreed	in	
writing	to	a	single	arbitra-
tor.	(r.	5.1.)	

Absent	agreement	of	the	parties,	
a	sole	arbitrator	is	appointed	un-
less	it	appears	to	the	Icc	court	
that	the	dispute	warrants	the	
appointment	of	three	arbitrators.	
(Art.	12	(2).)	this	is	a	flexible	and	
efficient	standard.	

Absent	the	parties’	
agreement,	one	arbitra-
tor	unless	administrator	
determines	three	to	be	
appropriate	because	of	
the	size,	complexity	or	
other	circumstances	of	
the	case.	(Art.	5.)	

Sole	arbitrator	appointed	unless	
parties	have	agreed	otherwise,	
or	lcIA	determines	that	a	three-
member	tribunal	is	appropriate	
“in	view	of	all	the	circumstances	
of	the	case.”	(Art.	5.4.)	

three	arbitrators	unless	par-
ties	agree	to	a	single	arbitra-
tor	no	later	than	30	days	fol-
lowing	commencement	(Art.	
7	(1).)	Provision	for	single	
arbitrator	if	unopposed.	(Art.	
7	(2).)

Selection	 Deference	given	to	self	
selection.	If	single	arbi-
trator	or	three	neutral	
arbitrators,	selection	is	
by	agreement	of	the	par-
ties	or,	if	none,	by	the	
neutral	organization.	(r.	
5.3,	6.1.)	If	there	are	to	
be	two	party-appointed	
arbitrators,	the	two	party	
arbitrators	appoint	the	
third,	who	shall	be	the	
chair.	the	neutral	orga-
nization	may	be	cPr,	
but	not	necessarily.	It	
resolves	an	impasse	
between	the	party	arbi-
trators	if	necessary	as	
in	the	case	of	a	single	
arbitrator.	(r.	5.2.)	ex-
cept	where	a	party	fails	
to	participate	in	the	list	
procedure,	or	if	a	party	
did	not	appoint	‘party-
appointed’	arbitrator,	the	
neutral	organization	shall	
submit	candidate	list	to	
the	parties	for	ranking	by	
the	parties	prior	making	
the	appointment.	(r.	6.4,	
6.5.)	With	more	than	one	
claimant	or	respondent	
(r.	5.4),	cPr	serves	as	
neutral	organization	if	
parties	have	not	agreed	
on	one.	(r.	6.1.)	

Icc	court	may	appoint	or	con-
firm	arbitrators.	Process	works	
through	the	Icc	Secretariat	and	
then	the	Icc	court.	In	sole	arbi-
trator	cases,	if	the	parties	cannot	
agree	on	the	arbitrator,	the	Icc	
court	appoints	the	arbitrator.	
Subject	to	party	agreement	to	
another	procedure,	in	three-
arbitrator	cases,	each	party	sub-
mits	a	candidate	for	confirmation	
at	the	time	of	commencement	
or	answer,	as	applicable.	the	
president/chair	is	appointed	by	
the	Icc	court,	unless	the	parties	
have	agreed	on	another	appoint-
ment	procedure.	the	Icc	court	
also	will	appoint	party	arbitrators	
in	the	event	a	nomination	is	not	
timely	made.	Nationalities,	resi-
dences	and	other	relationships	
with	the	countries	of	which	the	
parties	or	the	other	arbitrators	are	
nationals	are	considered,	as	is	the	
ability	to	conduct	the	arbitration	
in	accordance	with	the	rules.	Sole	
arbitrators	and	the	tribunal	presi-
dent	must	be	of	a	nationality	other	
than	those	of	the	parties	except	
in	“[s]uitable	circumstances.”	(Art.	
13	(5).)	Party	appointees	must	
file	a	statement	of	independence.	
(Arts.12-	13.)	

Agreement	of	the	parties	
or,	after	45	days,	upon	
request	of	any	party,	all	
arbitrators	or	neutral	pre-
siding	arbitrators	shall	be	
appointed	by	administra-
tor.	(Art.	6.)	

Appointments	are	made	by	
the	lcIA.	“Due	regard”	for	the	
“particular	method	or	criteria	of	
selection	agreed	in	writing	by	
the	parties”	is	given.	(Art.	5.5.)	
the	chair	of	three-member	tri-
bunals	will	be	appointed	by	the	
lcIA.	(Art.	5.6.)	Sole	arbitrator	
or	chair	shall	not	have	the	same	
nationality	of	a	party	unless	the	
parties	not	of	the	same	national-
ity	agree	otherwise	in	writing.	
(Art.	6.1.)	

Deference	given	to	self	se-
lection.	If	single	arbitrator,	
selection	is	by	agreement	of	
the	parties	or,	if	none,	by	the	
appointing	authority	selected	
by	the	parties.	(Art.	8.)	If	the	
parties	have	not	designated	
or	agreed	to	an	appointing	
authority,	the	Secretary-Gen-
eral	of	the	Permanent	court	
of	Arbitration	at	the	Hague	
may	designate	the	appoint-
ing	authority.	(Art.	6.)	Parties	
receive	lists	of	proposed	ar-
bitrators	and	candidates	may	
be	objected	to.	(Art.	8.)	If	
three	arbitrators,	each	party	
appoints	an	arbitrator	and	
the	two	party	arbitrators	se-
lect	the	third,	who	becomes	
the	presiding	arbitrator.	the	
appointing	authority	resolves	
an	impasse	on	selection	of	
the	presiding	arbitrator	as	in	
the	case	of	a	single	arbitra-
tor.	(Art.	9.)	

Standard	for	
Disclosure	by	
Arbitrators

Any	circumstances	that	
might	give	rise	to	justifi-
able	doubt	regarding	the	
arbitrator’s	independence	
or	impartiality.	(r.	7.3.)	

every	arbitrator	must	be	and	re-
main	independent	of	the	parties.	
(Art.	11	(1).)	Nominated	arbitrators	
must	“sign	a	statement	of	ac-
ceptance,	availability,	impartiality	
and	independence,”	and	disclose	
in	writing	“any	facts	or	circum-
stances	which	might	be	of	such	
a	nature	as	to	call	into	question	
the	arbitrator’s	independence	in	
the	eyes	of	the	parties,	as	well	
as	“any	circumstances	that	could	
give	rise	to	reasonable	doubts	
as	to	the	arbitrator’s	impartiality.”	
(Art.	11	(2).)	

Any	circumstances	likely	
to	give	rise	to	justifiable	
doubts	as	to	the	arbitra-
tor’s	impartiality	or	inde-
pendence.	(Art.	7.)	

All	arbitrators	shall	be	and	re-
main	at	all	times	impartial	and	
independent	of	the	parties	and	
shall	not	act	as	advocate	for	any	
party.	(Art.	5.2.)	Written	state-
ment	required	to	affirm	impartial-
ity	and	independence.	(Art.	5.3.)	

“Any	circumstances	likely	to	
give	rise	to	justifiable	doubts	
as	to	his	or	her	impartiality	or	
independence.”	continuing	
duty	to	disclose.	(Art.	11.)	
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challenge	of	
Appointment	

Standard	is	“circum-
stances	exist	or	arise	
that	give	rise	to	justifi-
able	doubt	regarding	
the	arbitrator’s	inde-
pendence	or	impartial-
ity.”	Different	standard	
to	challenge	a	party’s	
own	appointed	arbitra-
tor.	(r.	7.5.)	

Any	challenge	to	an	arbitral	ap-
pointment	must	be	filed	with	the	
Icc	Secretariat	within	30	days	
of	receipt	of	notice	of	appoint-
ment	or	confirmation,	or	within	
30	days	of	receipt	of	information	
which	forms	the	basis	for	the	
challenge.	the	Icc	court	rules	
on	the	challenge	(Art.	14	(2)),	
and	its	decision	is	final.	(Art.	
11	(4).)

Standard	is	“circumstances	
exist	that	give	rise	to	jus-
tifiable	doubts	as	to	the	
arbitrator’s	impartiality	or	in-
dependence.”	(Art.	8.)	the	
IcDr	makes	the	decision	in	
its	sole	discretion.	(Art.	9.)	

Standard	is	“circumstances	
exist	that	give	rise	to	justifiable	
doubts	as	to	[the	arbitrator’s]	
impartiality	or	independence.”	
(Art.	10.3.)	challenge	must	be	
made	within	15	days	of	the	
formation	of	the	tribunal	or	after	
becoming	aware	of	the	circum-
stances	forming	the	basis	of	the	
challenge.	(Art.	10.4.)	

Standard	for	challenge	is	ex-
istence	of	circumstances	that	
“give	rise	to	justifiable	doubts	as	
to	the	arbitrator’s	impartiality	or	
independence.”	(Art.	12.)	Notice	
of	challenge	must	be	sent	within	
15	days	after	notification	of	
appointment	of	the	challenged	
arbitrator	or	within	15	days	after	
circumstances	giving	rise	to	the	
challenge	become	known	to	the	
challenging	party.	(Art.	13	(1).)	
Appointing	authority	decides	
challenge	if	parties	do	not	agree	
and	subject	arbitrator	does	not	
resign.	(Art.	13	(4).)

removal	for	
cause	

Adopts	UNcItrAl	
standard	for	removal.	
(r.	7.10.)	

General	standard	for	removal	
is	if	prevented	de	jure	or	de	
facto	from	fulfilling	the	arbitrator	
functions,	or	not	fulfilling	those	
functions	in	accordance	with	
the	rules	or	within	prescribed	
time	limits.	(Art.	15	(2).)	Not	a	
clear	standard.	the	Icc	court	
rules	on	the	challenge	(Art.	15	
(3).)	and	its	decision	is	final.	(Art.	
11	(4).)	

Withdrawal	mandatory	if	
parties	agree	on	the	chal-
lenge.	(Art.	8.)	Administra-
tor	decides	a	contested	
challenge.	(Art.	9.)	

Arbitrator	acts	in	deliberate	vio-
lation	of	arbitration	agreement,	
fails	to	act	fairly	and	impartially,	
or	fails	to	exercise	reasonable	
diligence.	(Art.	10.2.)	

only	stated	standard	for	re-
moval	is	failure	to	act,	or	de	
jure	or	de	facto	impossibility	of	
performing	the	arbitrator	func-
tions.	(Art.	12(3).)	Not	a	clear	
or	thorough	standard.

replacement	
Arbitrators	

express	provisions.	re-
hearing	is	in	the	tribu-
nal’s	discretion	except	
where	sole	or	presiding	
arbitrator	is	replaced,	in	
which	case	the	succes-
sor	decides	whether	
to	conduct	rehearings.	
(r.	7.11.)	

the	Icc	court	has	discretion	
to	determine	whether	to	follow	
the	original	nominating	process.	
rehearing	is	in	the	discretion	of	
the	tribunal.	(Art.	15	(4).)	

Where	an	arbitrator	
withdraws	not	due	to	a	
challenge,	rules	permit	
continuation	of	proceedings	
with	two	arbitrators	at	the	
discretion	of	the	tribunal.	
(Art.	11.)	Substitute	arbitra-
tors	appointed	pursuant	to	
Art.	6.	(Art.	10.)

express	provisions.	(Art.	11.)	
Under	certain	circumstances,	
rules	permit	continuation	of	
proceedings	with	two	arbitrators	
at	the	discretion	of	the	tribunal.	
(Art.	12.)	

If	arbitrator	resigns,	new	one	
must	be	appointed.	No	provi-
sion	for	completion	of	hearings	
with	two	arbitrators.	(Art.	14.)	
can	be	used	to	delay	if	party	
arbitrators	serially	resign.

Seat	of	the	
Arbitration—
the	Proce-
dural	law	

Determined	by	tribunal	
if	parties	have	not	
agreed.	the	award	is	
deemed	made	at	such	
place.	(r.	9.5.)	

referred	to	in	these	rules	as	the	
place	of	the	arbitration.	Fixed	by	
the	court	unless	agreed	by	the	
parties.	(Art.	18	(1).)	

Parties	may	agree;	if	not,	
administrator	makes	initial	
determination	but	final	deci-
sion	is	with	tribunal	within	
60	days	of	its	constitution.	
(Art.	13	(1).)	

Parties	may	agree;	if	not,	the	
seat	is	london	unless	the	lcIA	
determines	another	location	is	
more	appropriate	after	solicit-
ing	comment	of	the	parties.	
(Art.	16.)	

If	not	designated	by	the	par-
ties,	it	is	determined	by	the	
tribunal	with	regard	to	the	
circumstances	of	the	case.	
(Art.	18	(1).)	

Substantive	
law	

Determined	by	tribunal	
if	not	designated	by	the	
parties.	(r.	10.1.)	

Determined	by	tribunal	if	not	
designated	by	the	parties.	(Art.	
21	(1).)	

Determined	by	tribunal	if	
not	designated	by	the	par-
ties.	(Art.	28	(1).)	

As	designated	by	the	parties	or,	
if	the	tribunal	determines	that	the	
parties	have	made	no	agreement,	
the	tribunal	shall	apply	the	law(s)	
or	rules	of	law	which	it	considers	
appropriate.	(Art.	22.3.)	

As	designated	by	the	parties	
or,	if	no	agreement,	the	law	
which	the	tribunal	determines	
to	be	appropriate.	(Art.	35	(1).)	

language	 Generally	the	language	
of	the	document	con-
taining	the	arbitration	
agreement,	subject	to	
tribunal	to	determine	
otherwise.	tribunal	may	
also	order	translation	of	
submitted	documents.	
(r.	9.6.)	

Absent	parties’	agreement,	
tribunal	determines	language(s)	
having	due	regard	for	all	rel-
evant	circumstances,	including	
the	language	of	the	contract.	
(Art.	20.)	

If	the	parties	have	not	
agreed,	the	language	of	the	
document	containing	the	
arbitration	agreement	shall	
be	used	subject	to	tribunal	
power	to	determine	other-
wise.	tribunal	may	also	or-
der	translation	of	submitted	
documents.	(Art.	14.)	

Initially	it	is	the	language	of	the	
arbitration	agreement.	If	the	
arbitration	agreement	is	in	more	
than	one	language,	the	lcIA	
makes	the	preliminary	determi-
nation.	After	the	tribunal	is	ap-
pointed,	the	tribunal	makes	the	
final	determination.	(Art.	17.)	

Agreement	of	the	parties	or,	if	
none,	one	or	more	languages	
at	the	arbitrators’	discretion.	
(Art.	19.)	

Interim	Measures	of	Protection	
type	 tribunal	permitted	to	

take	such	measures	as	
deemed	necessary	at	a	
party’s	request.	tribunal	
may	condition	interim	
measures	on	giving	of	
security.	(r.	13.1.)	

Unless	the	parties	have	agreed	
otherwise,	at	the	request	of	a	
party,	the	tribunal	may	order	
“any	interim	or	conservatory	
measure	it	deems	appropriate.”	
relief	may	be	conditioned	on	
giving	of	“appropriate	security”	
and	may	take	the	form	of	an	
order	or	award.	(Art.	28	(1).)	

tribunal	permitted	to	take	
such	measures	as	deemed	
necessary,	including	injunc-
tive	relief	and	measures	for	
the	protection	and	conser-
vation	of	property.	Interim	
measures	may	take	the	
form	of	an	interim	award;	
the	tribunal	may	require	
security	for	the	costs	of	
such	measures.	(Arts.21	
and	31.)	

the	tribunal	may	order	security	
for	all	or	part	of	the	amount	in	
dispute;	preservation,	storage,	
sale	or	other	disposal	of	any	
property	or	thing	under	the	con-
trol	of	any	party	and	relating	to	
the	subject	matter	of	the	arbitra-
tion;	and	on	a	provisional	basis,	
subject	to	final	determination	in	
an	award,	any	relief	which	the	
tribunal	would	have	the	power	
to	grant	in	an	award.	relief	may	
be	conditioned	on	giving	of	se-
curity	and	may	take	the	form	of	
an	order	or	award.	Parties	may	
agree	to	limit	interim	measures.	
(Art.	25.)	

tribunal	granted	expansive	au-
thority	to	order	such	measures	
as	are	deemed	necessary	in	
respect	of	the	subject	matter	
of	the	dispute,	including	mea-
sures	to	maintain	the	status	
quo,	to	preserve	evidence,	to	
preserve	assets	out	of	which	
a	subsequent	award	may	be	
satisfied	and	“take	action	that	
would	prevent,	or	refrain	from	
taking	actions	that	is	likely	to	
cause,”	current	or	imminent	
harm,	or	prejudice	to	the	
arbitral	process.	Such	interim	
measures	may	be	established	
in	the	form	of	an	interim	award	
and	the	tribunal	may	require	
security	for	the	costs	of	such	
measures.	(Art.	26.)	this	is	a	
more	restrictive	authority	than,	
e.g.,	under	the	Icc	rules.

(continued from previous page)



vol. 29  no. 9  October 2011  Alternatives 167

(continued on next page)

TOpIC CpR ICC ICDR/AAA LCIA unCITRAL
express	recog-
nition	of	court	
Proceedings	
as	Alternative	
route	to	Interim	
Measures	of	
Protection

Yes.	(r.	13.2.)	 Yes,	but	may	be	limited	once	the	
file	is	transmitted	to	the	tribunal.	
(Art.	28	(2).)

Yes.	(Art.	21	(3).)	 Yes,	but	may	be	limited	after	
the	formation	of	the	tribunal.	
(Art.	25	(3).)	right	to	apply	to	a	
state	court	or	judicial	authority	is	
limited	with	respect	to	the	relief	
available	from	the	tribunal	under	
Article	25.1.	

Yes.	(Art.	26	(9).)	

emergency	Measures	of	Protection	
Available		
Procedure	

Interim	measures	via	
application	to	a	special,	
pre-tribunal	arbitrator.	
(r.	14.3.)

Icc	now	has	emergency	Arbitra-
tor	rules	(known	as	Appendix	
V)	which	permit	a	party	seeking	
urgent	interim	or	conservatory	
measures	that	cannot	await	con-
stitution	of	the	tribunal	to	make	
application	for	appointment	of	an	
emergency	arbitrator.	(Art.	29.)

Procedure	available	for	
emergency	measures	of	
any	interim	award	deemed	
necessary,	including	injunc-
tive	relief,	measures	for	
conservation,	protection	of	
property,	etc.	(Art.	37.)	

expedited	formation	rule	(Art.	9),	
and	Interim	and	conservatory	
Measures	rule	(Art.	25),	but	no	
specific	emergency	Measures	
rules.	

None.

terms	of	reference	
required? None. required.	Due	to	be	received	by	

the	Secretariat	within	two	months	
of	transmittal	of	the	file	to	the	tri-
bunal.	extendable	at	the	request	
of	the	tribunal	or	by	the	Secretariat	
sua	sponte.	Must	be	signed	by	the	
tribunal	and	all	parties.	(Art.	23.)	
this	process	can	often	delay	the	
case	by	many	months	as	the	ar-
bitrators	and	the	parties	negotiate	
the	terms.	Under	French	law,	if	not	
others,	once	the	terms	of	reference	
are	signed,	the	parties	are	bound	
by	them.	

None. None. None.

Provisional	or	Procedural	timetable	
required? None. “Procedural	timetable”	required.	

to	be	established	by	tribunal	after	
consulting	with	the	parties	at	or	
following	a	“case	management	
conference,”	which	occurs	while	
drawing	up	the	terms	of	reference	
or	as	soon	thereafter	as	possible.	
Filed	with	Icc	court.	(Art.	24	(1)	
and	(2).)	

None. None. required,	as	soon	as	
practicable	after	consti-
tution	of	the	tribunal	and	
after	inviting	the	parties	
to	express	their	views.	
(Art.	17	(2).)

Pre-Hearing	conference	
requirement	
and	timing	

required,	generally	to	
be	held	promptly	after	
the	constitution	of	the	
tribunal.	(r.	9.3.)	

See	Provisional	timetable.	 optional	at	the	discretion	of	
the	tribunal.	(Art.	16	(2).)	

No	specific	provision. No	specific	provision.	
Not	covered	by	Art.	
17	(3).

Disclosure	
General	
Standard	for	
Production	of	
Documents	

tribunal	may	order	
“(s)uch	disclosure	as	
is	appropriate	in	the	
circumstances,	taking	
into	account	the	needs	
of	the	parties	and	the	
desirability	of	making	
disclosure	expeditious	
and	cost	effective.”	
(r.	11.)	

Silent.	Generally	quite	limited.	 the	tribunal	may	order	par-
ties	to	deliver	a	summary	
of	reliance	documents	(Art.	
19	(2)),	but	also	may	order	
parties	to	produce	“other	
documents,	exhibits	or	
other	evidence	it	deems	
necessary	or	appropriate.”	
(Art.	19	(3).)	

tribunal	has	the	power	to	order	
any	party	to	produce	to	it	and	to	
the	other	parties	for	inspection,	
and	to	supply	copies	of,	any	
documents	or	classes	of	docu-
ments	in	their	possession	which	
the	tribunal	determines	to	be	
relevant.	(Art.	22.1	(e).)	

the	tribunal	may	require	
parties	to	produce	docu-
ments,	exhibits	or	other	
evidence	(Art.	27	(3)).	

orders	of	Pro-
tection	or	confi-
dentiality	

tribunal	authorized	to	is-
sue	orders	of	protection	
for	proprietary,	trade	se-
crets,	or	other	sensitive	
information.	(r.	11.)	

“Upon	request	of	any	party,	the	
arbitration	tribunal	may	make	or-
ders	concerning	the	confidentiality	
of	the	arbitration	proceedings	or	
of	any	other	matters	in	connection	
with	the	arbitration	and	may	take	
measures	for	protecting	trade	se-
crets	and	confidential	information.”	
(Art.	22	(3).)	

No	specific	provision.	 General	requirement	of	con-
fidentiality	with	respect	to	“all	
materials	in	the	proceedings	
created	for	the	purpose	of	the	
arbitration	and	all	other	docu-
ments	produced	by	another	
party	in	the	proceedings	not	
otherwise	in	the	public	domain.”	
(Art.	30.1.)	

No	specific	provision.	

Witness	Disclo-
sure	

No	specific	provision. No	specific	provision. No	less	than	15	days	be-
fore	hearings.	(Art.	20	(2).)	

May	be	required.	(Art.	20.1.)	 No	less	than	45	days	be-
fore	hearings.	(Art.	25.)	

remedies	for	
Non-compli-
ance	with	rules	
or	order	of	
tribunal	

If	deemed	material	by	
tribunal,	after	passage	
of	reasonable	period	for	
compliance,	a	just	rem-
edy	may	be	imposed,	
including	an	award	on	
default.	Hearing	must	be	
held	before	issuance	of	
award	to	establish	prima	
facie	case.	(r.	16.)	

Silent.	commentators	suggest	that	
adverse	inference	may	be	drawn.	

case	may	proceed	on	
the	evidence	before	the	
tribunal.	(Art.	23	(3).)	Note:	
lacks	teeth;	not	favor-
able	to	non-defaulting	
party.	However,	under	Art.	
28	(5),	the	tribunal	may	
award	costs	to	a	party	to	
compensate	for	dilatory	or	
bad-faith	conduct	in	the	
arbitration.	

Silent. case	may	proceed	on	
the	evidence	before	the	
tribunal.	(Art.	30	(3).)	
Note:	lacks	teeth,	not	
favorable	to	non-default-
ing	party.	commentators	
suggest	that	adverse	in-
ference	may	be	drawn.	
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conduct	of	Hearings	
General	Discretion	
and	obligation	in	
conducting	the	Pro-
ceedings	

“Subject	to	these	In-
ternational	rules,	the	
tribunal	may	conduct	
the	arbitration	in	such	
manner	as	it	shall	
deem	appropriate.”	
(r.	9.1.)	the	tribunal	is	
obligated	to	manage	
the	proceeding	firmly	
in	order	to	complete	
proceedings	as	eco-
nomically	and	expedi-
tiously	as	possible.	(r.	
9.2.)	the	tribunal	shall	
determine	the	manner	
in	which	the	parties	
present	their	cases.	
(r.	12.1.)	

the	tribunal	and	the	parties	“shall	
make	every	effort	to	conduct	the	
arbitration	in	an	expeditious	and	
cost-effective	manner,	having	regard	
to	the	complexity	and	value	of	the	
dispute.”	(Art.	22	(1).)	the	tribunal,	
“after	consulting	the	parties,	may	
adopt	such	procedural	measures	as	
it	considers	appropriate,	provided	
that	they	are	not	contrary	to	any	
agreement	of	the	parties.”	(Art.	22	
(2).)	In	all	cases,	the	tribunal	“shall	
act	fairly	and	impartially	and	ensure	
that	each	party	has	a	reasonable	
opportunity	to	present	its	case.”	
(Art.	22	(4).)	the	tribunal	shall	be	in	
“full	charge”	of	the	hearings.	(Art.	
26	(3).)	If	the	rules	are	silent,	the	
parties	may	agree	upon	rules	or,	fail-
ing	that,	the	tribunal	may	establish	
such	rules.	(Art.	19.)	the	tribunal	
may	adopt	procedural	measures	or	
modify	the	procedural	timetable	“to	
ensure	effective	case	management.”	
(Art.	24	(3).)	tribunal	to	proceed	
“within	as	short	a	time	as	possible	
to	establish	the	facts	of	the	case	by	
all	appropriate	means.”	(Art.	25	(1).)	
“In	all	matters	not	expressly	provided	
for	in	these	rules,	the	court	and	the	
Arbitral	tribunal	shall	act	in	the	spirit	
of	these	rules	.	.	.”	(Art.	41.)	

“Subject	to	these	rules,	the	
tribunal	may	conduct	the	
arbitration	in	whatever	man-
ner	it	considers	appropriate,	
provided	that	the	parties	are	
treated	with	equality	and	that	
each	party	has	the	right	to	be	
heard	and	is	given	a	fair	op-
portunity	to	present	its	case.”	
(Art.	16	(1).)	the	tribunal	shall	
conduct	the	proceedings	
with	a	view	to	expediting	the	
resolution	of	the	dispute.	(Art.	
16	(2).)	

tribunal	required	to	“act	
fairly	and	impartially	as	
between	all	parties,	giv-
ing	each	a	reasonable	
opportunity	of	putting	its	
case	and	dealing	with	
that	of	its	opponent,”	
and	avoid	“unnecessary	
delay	or	expense,	so	
as	to	provide	a	fair	and	
efficient	means	for	the	
final	resolution	of	the	
parties’	dispute.”	(Art.	
14.1.)	Unless	agreed	
otherwise	by	the	parties,	
the	tribunal	shall	have	
the	widest	discretion	to	
discharge	its	duties	al-
lowed	under	such	law(s)	
or	rules	of	law	as	the	
tribunal	may	determine	
to	be	applicable.	(Art.	
14.2.)	the	tribunal	shall	
have	the	“fullest	authority	
to	establish	time	limits	for	
meetings	and	hearings.	
(Art.	19.5.)	

“Subject	to	these	rules,	
the	arbitral	tribunal	may	
conduct	the	arbitration	in	
such	manner	as	it	con-
siders	appropriate,	pro-
vided	that	the	parties	are	
treated	with	equality	and	
that	at	an	appropriate	
stage	of	the	proceedings	
each	party	is	given	a	rea-
sonable	opportunity	of	
presenting	its	case.”	the	
arbitral	tribunal	shall	con-
duct	the	proceedings	so	
as	to	avoid	unnecessary	
delay	and	expense	and	
to	provide	a	fair	and	ef-
ficient	process	for	resolv-
ing	the	parties’	dispute.	
(Art.	17	(1).)

Pre-Hearing	Memo-
randa	

Yes,	unless	the	parties	
agree	or	the	tribunal	
determines	otherwise.	
(r.	12.1.)	

No	express	provision	but	see	Art.	25	
(2)	regarding	parties’	written	state-
ments.	Not	typically	employed.

No	specific	provision.	 No	specific	provision. No	specific	provision.	
left	to	the	discretion	of	
the	tribunal.	(Art.	24.)

Hearings	in	Person	 If	either	party	requests,	
otherwise	discretion	of	
tribunal.	(r.	12.2.)	

once	the	tribunal	has	studied	the	
written	submissions	and	documen-
tary	evidence,	either	party	may	re-
quest	a	hearing	in	person	or	the	tri-
bunal	may	of	its	own	motion	decide	
to	hold	a	hearing.	(Art.	25	(2).)	

Impliedly	required	(Art.	20	(1)),	
but	under	tribunal’s	general	
power	to	conduct	the	arbitra-
tion	in	whatever	manner	it	
considers	appropriate	(Art.	16	
(1)),	oral	hearings	may	not	be	
required.	

If	either	party	requests	it.	
(Art.	19.1.)	No	express	
provision	for	the	tribunal	
to	require	hearings.	

If	either	party	requests	it,	
otherwise	discretion	of	
tribunal.	(Art.	17	(3).)

location	of	Hearings	 Meetings	and	hearings	
may	be	held	anywhere	
tribunal	deems	appro-
priate.	(r.	9.5.)	

tribunal	may	conduct	hearings	and	
meetings	at	any	location	it	considers	
appropriate	subject	to	the	parties’	
agreement.	(Art.	18	(2);	see	also	Art.	
26	(1).)

the	tribunal	may	hold	confer-
ences	or	hear	witnesses	at	
any	place	it	deems	appropri-
ate.	(Art.	13	(2).)	

the	place	and	time	of	
meetings	and	hearings	
is	fixed	by	the	tribunal.	
(Art.	19.2.)	

location	of	hearings	is	
within	the	tribunal’s	dis-
cretion.	Unless	otherwise	
agreed	by	the	parties,	the	
tribunal	may	also	meet	at	
any	location	it	considers	
appropriate	for	any	other	
purpose,	including	hear-
ings.	(Art.	18	(2).)

Formal	Judicial	rules	
of	evidence	

Not	required	to	be	ap-
plied.	(r.	12.2.)	

excluded	by	implication	and	inter-
pretation.	(Art.	25.)

excluded	by	implication	and	
interpretation.	(Arts.	16,	19.)

excluded	by	implication	
and	interpretation.	May	
be	applied	by	order	of	
the	tribunal.	(Art.	22.1	(f).)	

excluded	by	implication	
and	interpretation.	(Art.	
27	(4).)

tribunal	requests	for	
evidence	

Permitted.	(r.	12.3.)	 the	tribunal	may	decide	to	hear	wit-
nesses,	experts	and	any	other	per-
son	and	may	summon	any	party	to	
provide	additional	evidence.	(Art.	25.)	

Permitted.	(Art.	19	(3).)	 Apparently	permitted	
under	Art.	

22.1.	

Permitted.	(Art.	27	(3).)	

tribunal	Appointment	
of	Neutral	experts	

Permitted.	(r.	12.3.)	 Permitted.	(Art.	25	(4).)	 Permitted.	(Art.	22.)	 Permitted.	(Art.	21.)	 Permitted.	(Art.	29	(1).)	

Specific	Procedures	
for	tribunal	experts	

No. No.	 Yes.	(Art.	22.)	 Yes.	(Art.	21.1.)	 Yes.	(Art.	29.)	

tribunal	Inspection	
of	Goods	or	Property	

No	express	provision.	 No	express	provision	but	Art.	19	
suggests	permissibility.	

the	tribunal	may	inspect	
property	at	any	place	it	deems	
appropriate.	(Art.	13	(2).)	

Yes.	(Art.	22.1.)	 Permitted	at	any	location	
unless	otherwise	agreed	
by	the	parties.	(Art.	18	(2).)	

Written	Statements	
of	Witnesses	

Discretion	of	the	tribu-
nal.	(r.	12.2.)	

Silent;	parties’	written	submissions	
mentioned	in	Art.	25	(2).

Permitted.	(Art.	20	(5).)	 Permitted.	(Art.	20.3.)	 Permitted.	(Art.	27	(2).)	

telecommunication	/	
Videoconferencing

r.	9	may	permit	use. Discussed	approvingly	in	Art.	24(4),	
Arbitral	Proceedings;	App.	IV,	case	
Management	techniques;	and	App.	
V,	Art.	4(2)	on	emergency	arbitrator	
procedures.

Not	addressed. Not	addressed. Permitted	of	all	witnesses	
at	the	discretion	of	the	
tribunal.	(Art.	28	(4).)

respect	of	legal	
Privilege	

tribunal	determines	
the	applicability	of	any	
privilege	or	immunity	
(r.	12.2.)	

Silent. to	be	taken	into	account	by	
the	tribunal.	(Art.	20	(6).)	

Silent.	 Silent.
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Usages	of	
trade	consid-
ered	

Usages	of	trade	applicable	
to	the	subject	contract	shall	
be	considered	by	the	tribu-
nal.	(r.	10.2.)	

tribunal	required	to	take	ac-
count	of	the	provisions	of	the	
contract	and	relevant	trade	
usages.	(Art.	17	(2).)	

Usages	of	trade	applicable	
to	the	subject	contract	shall	
be	considered	by	the	tribu-
nal.	(Art.	28	(2).)	

Silent.	 Yes.	(Art.	35	(3).)

translations	 Need	and	arrangements	
determined	by	tribunal.	(r.	
12.4.)	

by	implication	and	inter-
pretation,	determined	by	
tribunal.

by	agreement	of	the	parties	
or	at	the	request	of	the	tribu-
nal,	the	administrator	makes	
arrangements.	(Art.	20	(3).)	

the	language	agreed	by	the	
parties.	If	no	agreement,	the	
language	will	initially	be	the	
language	of	the	arbitration	
agreement.	After	the	tribu-
nal	is	appointed,	it	decides	
the	language.	Document	
translations	may	be	ordered.	
(Art.	17.)	

tribunal	may	order	translation	
into	language	agreed	by	par-
ties	or	language	determined	
by	tribunal	(19.2).	

Are	Hear-
ings	open	or	
closed?	

tribunal	may	exclude	wit-
nesses	during	testimony	of	
other	witnesses.	(r.	12.4.)	

closed	except	with	consent	
of	the	tribunal	and	the	par-
ties.	(Art.	26	(3).)	

Hearings	are	private	unless	
agreed	otherwise	by	parties,	
or	law	requires	otherwise.	
tribunal	may	exclude	wit-
nesses	during	testimony	of	
other	witnesses.	(Art.	20	(4).)	

closed	unless	otherwise	
agreed	by	the	parties	or	
directed	by	the	tribunal.	
(Art.19.4.)	

closed	unless	agreed	by	the	
parties.	(Art.	28	(3).)	

closure	of	
Hearings	

Silent. Hearings	shall	declare	the	
proceedings	closed	as	
soon	as	possible	after	the	
last	hearing	or	the	filing	of	
the	last	authorized	submis-
sion.	Further	submissions,	
arguments	or	offers	of	
evidence	may	then	be	made	
only	upon	request	of,	or	with	
permission	of,	the	tribunal.	
(Art.	27.)	

Hearings	may	be	declared	
closed	if	the	parties	have	in-
dicated	no	further	testimony	
or	evidence	is	required,	or	
the	tribunal	is	satisfied	that	
the	record	is	complete.	(Art.	
24(1).)	the	tribunal	may,	
upon	application	of	a	party	
or	on	its	own	motion,	reopen	
the	hearings	at	any	time	
before	the	award	is	made.	
(Art.	24	(2).)	

Full	authority	to	establish	
time	limits	for	meeting	and	
hearings	or	any	part	thereof.	
(Art.	19.5.)	

Hearings	may	be	declared	
closed	if	the	parties	have	
indicated	no	further	proofs	to	
offer,	witnesses	to	be	heard	
or	submissions	to	be	made.	
(Art.	31	(1).)	the	tribunal	may,	
upon	application	of	a	party	
or	on	its	own	motion,	reopen	
the	hearings	at	any	time	
before	the	award	is	made	if	it	
considers	it	to	be	necessary	
owing	to	exceptional	circum-
stances.	(Art.	31(2).)	

Award	
types	of	Award	 Final,	interim,	interlocu-

tory	and	partial.	to	facilitate	
enforcement	of	non-final	
awards,	tribunal	may	state	
that	it	views	the	award	as	
final	for	purposes	of	any	
related	judicial	proceedings.	
(r.	15.1.)	

Interim,	partial	and	final	
awards	are	specified	(Art.	2	
(v)),	as	is	award	by	consent	
(Art.	32).	other	possibilities	
are	envisioned	(See	“inter	
alia”	in	Art.	2(v).)	

Final,	interim,	interlocutory	
and	partial.	(Art.	27	(7).)	In	
the	case	of	a	settlement	
during	the	pendency	of	the	
proceedings,	at	the	request	
of	the	parties,	an	award	on	
agreed	terms	may	also	be	
made.	(Art.	29	(1).)	

by	express	provisions,	final	
and	consent	awards.	(Art.	
26.)	Interim	awards	may	be	
issued	under	Art.	26.7.	

Separate	awards	on	different	
issues	authorized	(Art.	34	(1).)		
Implies	authority	to	issue	fi-
nal,	interim,	interlocutory	and	
partial	awards.	In	the	case	of	
a	settlement	during	the	pen-
dency	of	the	proceedings,	at	
the	request	of	the	parties,	an	
award	on	agreed	terms	may	
also	be	made.	(Art.	36	(1).)

Form	of	Award	 reasoned	unless	the	parties	
agree	otherwise.	(r.	15.2.)	

reasoned.	No	exception.	
(Art.	31	(2).)	

reasoned	unless	the	par-
ties	agree	otherwise	(Art.	
27	(2)),	or	for	award	issued	
upon	parties’	settlement	(Art.	
29	(1).)	

reasoned	unless	the	parties	
agree	otherwise.	(Art.	26.1.)	

reasoned	unless	the	parties	
agree	otherwise	(Art.	34	(3)),	
or	for	award	issued	upon	
parties’	settlement.	(Art.	36	
(1).)

Award	required	
to	be	Made	at	
the	Place	of	
Arbitration	

Award	deemed	made	at	the	
seat.	(r.	15.2.)	

Award	deemed	to	be	made	
at	the	place	of	the	arbitra-
tion.	(Art.	31	(3).)	

Yes.	(Art.	27	(3).) Silent.	 Award	deemed	to	have	been	
made	at	place	of	arbitration.	
(Art.	18	(1).)	

time	limit	for	
Issuance	

Silent	 Generally,	a	final	award	is	
due	six	months	from	the	last	
signature	of	a	party	or	arbi-
trator	on	the	terms	of	refer-
ence.	Subject	to	extension	
by	the	Icc	court.	(Art.	30)	

“Promptly”	in	Art.	27	(1). Silent. Silent.

Formalities	 Award	must	be	dated	and	
signed	by	the	sole	arbitrator,	
or	if	a	tribunal,	a	majority	of	
the	arbitrators.	If	a	tribunal	
member	does	not	sign,	the	
award	must	be	accom-
panied	by	a	statement	of	
whether	the	third	arbitrator	
was	given	the	opportunity	
to	sign.	(r.	15.2.)	tribunal	
required	to	comply	with	filing	
or	other	requirements	under	
the	governing	procedural	
law.	(r.	15.4.)	

Decision	is	by	the	majority	
and	if	a	majority	cannot	be	
reached,	the	award	is	made	
by	the	chairman	alone.	(Art.	
31	(1).)	A	unique	charac-
teristic	is	the	Icc	court’s	
mandatory	scrutiny	of	draft	
awards	before	signature	by	
the	tribunal.	the	Icc	court	
may	require	modifications	as	
to	form	without	affecting	the	
tribunal’s	liberty	of	decision,	
although	the	Icc	court	“may	
also	draw	[the	tribunal’s]	
attention	to	points	of	sub-
stance.”	(Art.	33.)	the	Icc	
court	may	consider	the	re-
quirements	of	mandatory	law	
at	the	place	of	arbitration.	
(Art.	6,	Internal	rules	of	the	
Icc	court	(“Appendix	II”).)	

Award	must	state	the	date	
and	place	where	the	award	
was	made.	(Art.	27).	Award	
must	be	signed	by	the	
arbitrator(s),	and	if	a	tribunal	
member	does	not	sign,	the	
award,	it	must	state	the	
reason	for	the	absence	of	a	
signature.	(Art.	26(1).)

Award	must	state	the	date	
on	which	the	award	was	
made	and	the	seat	of	the	
arbitration.	It	must	be	signed	
by	the	tribunal	or	those	
members	assenting	to	it.	the	
reason	for	an	omitted	signa-
ture	must	be	given.	(Art.	26.)	

Award	must	be	signed	by	the	
arbitrator(s),	and	if	there	is	a	
tribunal	and	a	tribunal	mem-
ber	does	not	sign,	the	award	
must	state	the	reason	for	the	
absence	of	a	signature.	(Art.	
34	(4).)
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currency	
of	Award	

Silent. Silent. currency	of	the	contract	sub-
ject	to	tribunal	discretion.	(Art.	
28	4).)

the	award	may	be	“ex-
pressed	in	any	currency.”	
(Art.	26.6.)

Silent.

Pre-Award	
and	Post-
Award	
Interest	

Silent.	 Silent. May	be	awarded	as	consid-
ered	appropriate	by	the	tribu-
nal.	(Art.	28	(4).)	

May	be	awarded	at	a	rate	
determined	by	the	tribunal,	
regardless	of	the	rate	imposed	
under	state	law.	Interest	award	
may	be	simple	or	compound	
and	cover	any	period	up	to	
the	date	on	which	the	award	is	
complied	with.	(Art.	26.6.)

Silent.

types	of	
remedies	
expressly	
Permitted	

Any	remedy	or	relief,	including	
specific	performance,	within	the	
scope	of	the	parties’	agreement	
and	permissible	under	the	appli-
cable	substantive	law.	(r.	10.4.)	

Silent. Silent.	 Silent. Silent.

limitations	
on	relief	

Punitive,	exemplary	or	similar	
damages	are	excluded	unless	
required	by	substantive	law	or	
allowed	by	agreement	of	the	
parties.	(r.	10.5.)	

Silent.	 Parties	waive	punitive,	exem-
plary	or	similar	damages	unless	
required	by	substantive	law	or	
agreement	of	the	parties.	this	
provision	shall	not	apply	to	any	
award	of	arbitration	costs	to	a	
party	to	compensate	for	dila-
tory	or	bad	faith	conduct	in	the	
arbitration.	(Art.	28	(5).)

Silent. Silent.

Post-
Award	
requests	

Within	20	days	of	receipt	of	
award,	a	party	may	request	
clarification,	correction,	or	
award	as	to	claims	not	deter-
mined.	(r.	15.5.)	

Within	30	days	of	receipt	of	
award,	a	party	may	request	
interpretation	or	correction	
of	the	award.	(Art.	35.)	No	
provision	for	an	award	as	to	
claims	not	determined.	

Within	30	days	of	receipt	of	
award,	a	party	may	request	
interpretation	or	correction	of	
the	award,	or	an	award	as	to	
claims	not	determined.	(Art.	
30	(1).)

Within	30	days	of	receipt	of	
award,	a	party	may	request	
correction	of	the	award,	or	
an	award	as	to	claims	not	
determined.	(Art.	27.)	

Within	30	days	of	receipt	of	
award,	a	party	may	request	
correction	of	award	or	the	tri-
bunal	may	make	such	correc-
tion	of	its	own	initiative.	(Art.	
38..)	Within	30	days	of	receipt	
of	award,	a	party	may	request	
additional	award	from	claims	
presented	but	omitted	from	
the	award.	(Art.	39(1).)	Within	
30	days	of	receipt	of	award,	a	
party	may	request	interpreta-
tion	of	award.	(Art.	37.)	

costs	 Fixed	by	tribunal	at	time	of	
award.	(r.	17.2.)	Allocation	by	
tribunal	subject	to	party	agree-
ment.	(r.	17.3.)	

costs	allocated	by	tribunal	at	
time	of	award.	(Art.	37	(4).)	
Icc	court	sets	or	approves	
the	fees	of	the	arbitrators.	At	
any	time	during	the	arbitral	
proceedings,	interim	award	of	
costs	and	order	for	payment	
may	be	made	by	tribunal	(Art.	
37	(3).)	express	authorization	
to	consider	the	degree	to	
which	a	party	has	conducted	
the	arbitration	in	an	expedi-
tious	and	cost-effective	man-
ner.	(Art.	37	(5).)

Fixed	by	tribunal.	tribunal	may	
make	a	reasonable	apportion-
ment	in	the	award,	taking	into	
account	the	circumstances	of	
the	case.	(Art.	31.)	

Arbitration	costs	(other	than	
legal	costs)	are	determined	
by	the	lcIA	and	allocated	
by	the	tribunal.	All	costs	
should	be	allocated	on	the	
general	principle	that	costs	
should	reflect	the	parties’	
relative	success	or	failure	in	
the	award	or	arbitration.	the	
reasons	for	the	costs	award	
must	be	stated.	(Art.	28.)	

Fixed	by	the	tribunal.	(Art.	
40.)	Generally,	costs	shall	“in	
principle”	be	borne	by	the	
unsuccessful	party,	subject	to	
the	tribunal’s	discretion.	(Art.	
42	(1).)	

Items	
Included	in	
costs	

tribunal	fees;	expenses;	costs	
of	tribunal	and	party	experts;	
legal	and	other	costs	incurred	
by	parties,	and	costs	the	
tribunal	deems	appropriate,	
administrative	costs	of	neutral	
organization.	(r.	17.2.)	

Arbitrators’	fees	and	expens-
es;	administrative	expenses	
of	Icc	fixed	by	the	Icc	
court;	fees	and	expenses	of	
tribunal	experts,	and	reason-
able	legal	and	other	costs	
incurred	by	the	parties.	(Art.	
37	(1).)	

tribunal	fees	and	expenses,	
costs	of	tribunal	experts,	ad-
ministrator	fees.	(Art.	31.)	Non-
exclusive	list.	emergency	relief	
pursuant	to	Art.	21.	

the	“Schedule	of	Arbitration	
Fees	and	costs”	discusses	
administrative	charges	in	
part	one,	and	the	tribunal’s	
fees	and	expenses	under	
part	four.

tribunal	fees	and	expenses;	
costs	of	tribunal	experts;	
travel	and	other	expenses	
of	tribunal	and	witnesses	in	
discretion	of	tribunal;	reason-
able	legal	fees	and	expenses	
of	the	parties;	Appointing	
authority	fees.	(Art.	40.)	

Award	of	
Attorney’s	
Fees	

At	the	tribunal’s	discretion,	
they	may	be	included	in	costs.	
(r.	17)	

Shall	be	included	in	costs	
awarded.	(Art.	37	(1).)	

At	the	tribunal’s	discretion,	
reasonable	costs	for	legal	rep-
resentation	by	the	successful	
party	may	be	included	in	costs.	
(Art.	31(d).)	

the	award	may	order	all	or	
part	of	the	legal	or	other	
costs	incurred	by	a	party	to	
be	paid	by	another	party	un-
less	the	parties	have	agreed	
otherwise.	the	tribunal	de-
termines	the	amount	of	such	
costs.	(Art.	28.3)	

the	tribunal	may	award	rea-
sonable	costs	for	legal	rep-
resentation	and	assistance.	
(Art.	40(e),	42	(2).)	

confiden-
tiality	of	
Award	

Yes,	except	in	connection	with	
judicial	proceedings	ancillary	to	
the	arbitration.	(r.	18.)	

Silent.	 Yes,	except	by	parties’	agree-
ment	or	required	by	law.	(Art.	
34.)	Nevertheless,	unless	the	
parties	agree	otherwise,	the	
administrator	reserves	the	right	
to	publish	awards,	rulings	and	
decisions	redacted	to	conceal	
the	names	of	the	parties	and	
other	identifying	details	or	that	
have	been	made	publicly	avail-
able	in	the	course	of	enforce-
ment	or	otherwise.	(Art.	27	(8).)	

Not	published	without	par-
ties’	prior	consent.	(Art.	
30.3.)	General	rule	of	confi-
dentiality.	(Art.	30.1.)	

confidential	except	that	
award	may	be	made	public	
with	consent	of	parties	or	
where	and	to	extent	disclo-
sure	required	by	legal	duty,	
to	protect	or	pursue	a	legal	
right	or	in	relation	to	legal	
proceedings	before	a	court	
or	other	competent	authority.	
(Art.	34	(5).)
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Miscellaneous
confiden-
tiality	of	
Proceed-
ings

Yes,	except	in	connection	with	
judicial	proceedings	ancillary	to	
the	arbitration.	(r.	18.)

Silent. Yes.	(Art.	34.) General	requirement	of	con-
fidentiality	with	respect	to	“all	
materials	in	the	proceedings	
created	for	the	purpose	of	
the	arbitration	and	all	other	
documents	produced	by	an-
other	party	in	the	proceed-
ings	not	otherwise	in	the	
public	domain[.]”	(Art.	30.1.)

Hearings	are	held	in	camera	
unless	the	parties	agree	oth-
erwise.	(Art.	28	(3).)

Mediation	
amidst	Ar-
bitration

rules	are	supportive.	tribunal	
members	barred	from	mediating	
and	“will	not	be	informed	of	any	
settlement	offers	or	other	state-
ments	made	during	settlement	
negotiations	or	a	mediation	be-
tween	the	parties,	unless	both	
parties	consent.”	(r.	19.)

Silent. Silent	but	covered	by	AAA	
rules	of	ethics.

Silent. Silent.

limit	of	
Arbitrator	
liability

Yes,	except	for	conscious	and	
deliberate	wrongdoing.	(r.	20.)

General	exclusion	of	liability	
for	tribunal	and	others.	(Art.	
40.)

Yes,	except	for	conscious	
and	deliberate	wrongdoing.	
(Art.	35.)

Yes,	except	for	conscious	
and	deliberate	wrongdoing.	
(Art.	31.1.)

Yes,	parties	waive	claims	to	
the	fullest	extent	allowed	by	
law	except	in	case	of	inten-
tional	wrongdoing.	(Art.	16.)

Waiver	of	
compli-
ance	with	
rule

Yes,	if	a	party	knows	of	the	
failure	and	fails	to	promptly	
object.	(r.	21.)

Yes.	Wording	may	be	argued	
to	apply	to	jurisdictional	chal-
lenges	as	well.	(Art.	39)

Yes,	if	a	party	knows	of	the	
failure	but	proceeds	with	the	
arbitration	and	fails	to	promptly	
object.	(Art.	25.)

Yes,	if	a	party	knows	of	the	
failure	but	proceeds	with	
the	arbitration	and	fails	to	
promptly	object.	(Art.	32.1.)

Yes,	if	a	party	knows	of	the	
failure	but	proceeds	with	
the	arbitration	and	fails	to	
promptly	object,	unless	it	can	
show	that	failure	to	object	
was	justified.	(Art.	32.)

Arbitrator	
compen-
sation

Arbitrators	compensated	“on	
a	reasonable	basis	determined	
at	the	time	of	appointment[.]”	
the	compensation	of	each	ar-
bitrator	shall	be	fully	disclosed	
to	all	tribunal	members	and	
parties.	(r.	17.)	

Determined	by	the	Icc	
court,	not	the	arbitrators.	
the	Icc	court	uses	a	pub-
lished	scale	(Appendix	III	(b))	
but	it	may	deviate	from	it	in	
exceptional	circumstances.	
(Art.	37	(2).)

Arbitrators	compensated	
based	upon	their	amount	of	
service,	taking	into	account	
their	stated	compensation	rate	
and	the	case’s	size	and	com-
plexity.	rate	is	set	by	negotia-
tion	through	the	IcDr	“as	soon	
as	practicable	after	the	com-
mencement	of	the	arbitration”	
or,	if	no	agreement	is	reached,	
it	is	set	by	the	IcDr.	(Art.	32.)

rates	agreed	prior	to	ap-
pointment,	referred	to	a	
schedule	of	guidelines.

Arbitrators’	compensation	
fixed	by	tribunal	and	shall	be	
“reasonable	in	amount,	taking	
into	account	the	amount	in	
dispute,	the	complexity	of	the	
subject	matter,	the	time	spent	
by	the	arbitrators	and	any	
other	relevant	circumstances	
of	the	case.”	(Art.	41.)	A	
mechanism	is	provided	for	
the	parties	to	dispute	the	fees	
determined	by	the	tribunal.

Arbitral	In-
stitution	as	
Appointing	
Authority

N/A Available	in	ad	hoc	proceed-
ings.

N/A N/A N/A

numerous claims and counterclaims, and com-
plex technical issues. Without continuing coop-
eration, it is easy for everyone to get caught up 
in an escalating conflict that gets resolved only 
after lengthy, bitter, and expensive litigation.

In PEN processes, lawyers can maintain 
or increase their revenue by offering creative 
compensation arrangements that satisfy both 
clients’ and lawyers’ interests. They can design 
fee arrangements that provide bonuses for 
achieving clients’ goals and resolving matters 
relatively quickly. Sharp lawyers can generate 
efficiencies, share the savings with clients, and 
thus increase their effective hourly rates. See, 
e.g., Mark D. Wolf, “Update: How Value Billing 
Helps Both the Client and the Law Firm,” 28 
Alternatives 1 (2010).

PEN is not appropriate in every case but 
when it is, it is a useful tool for lawyers to satis-

fy many clients and make money by using their 
time more efficiently. Lawyers should routinely 
do an “early case assessment” to analyze what 
procedures would be most appropriate in each 
case. The CPR Institute’s Early Assessment 
Toolkit provides an especially good protocol. 
(See www.cpradr.org/Resources/ADRTools/
EarlyCaseAssessmentGuidelines.aspx; CPR 
publishes this newsletter.)

This article highlights key points from my 
book, “Lawyering with Planned Early Negotia-
tion: How You Can Get Good Results for Clients 
and Make Money” (ABA 2011), which describes 
how lawyers take the initiative to manage cases 
efficiently from the outset and plan a reason-
able negotiation process when appropriate. The 
book includes advice from interviews of out-
standing lawyers who handle all kinds of cases.

LAYING THE fOUNDATION

How can lawyers build an escape hatch from 
their prison of fear? One option is to work with 

their counterpart lawyers to jointly plan and 
manage the dispute resolution process and can 
keep it on track.

Building confidence in the process can be 
especially helpful at the outset, when the par-
ties may be especially afraid and distrustful. 

Effective lawyers begin by developing good 
working relationships with their counterparts. 
Arranging a face-to-face meeting at the outset, 
perhaps over a meal, can help lawyers get to 
know each other as individuals, not merely as 
“opposing counsel.” 

At these initial meetings, they may spend 
much of their time getting to know each 
other, not just discussing the details of the case. 
When lawyers have such personal connections, 
they are more likely to resolve problems in a 
case than if they merely maintain a profes-
sional arms-length relationship. 

Lawyers can reassure their clients that they 
have little to lose by exploring negotiation as 
they can stop the process at any time. If they 
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